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Molly Butler Bailey, Chair
Planning Board

City of South Portland

25 Cottage Road

South Portland, ME 04106

RE: Proposed Citizen Initiated Waterfront Protection Ordinance
Dear Chair Bailey:

This letter follows up on the Planning Board’s July 23, 2013 public hearing, to address three
issues that arose during that hearing.

First, the proponents of the WPO argued that the WPO would not prevent normal
maintenance and repairs of existing operations and structures at most facilities used for
storing and handling of petroleum or petroleum products in the Shipyard District and the
shoreland area of the Commercial District, and that such a restriction would apply only to
facilities that would handle tar sands oil. In fact, the language of the WPQO belies this claim.
Please see the attached annotated version of the WPO, demonstrating the breadth of the
WPO. It is clear from a critical review of the language of the WPO that, no matter what the
drafters’ intent may have been, the WPO would prevent virtually any change to existing
operations and structures of any facility used for storing and handling of any petroleum or
petroleum products in those locations, including even replacing existing equipment with new
equipment as part of normal maintenance and repairs.

Thus, the WPO would have catastrophic consequences for South Portland’s existing
waterfront oil terminal operations, marinas, and any other facilities that handle petroleum
products. It is clear from the face of the WPO that it seeks over the long term to shut down
petroleum handling operations on the South Portland waterfront, by making them
nonconforming uses and preventing normal repair and expansion. The shut down could be
more immediate if facilities are unable to comply with near-term upgrades mandated by
state and federal regulations.

Second, the proponents of the WPO argued that the WPO would not prevent upgrades
required by state and federal regulations. In fact, the “waiver or variance” provision in
proposed Section 27-922.5(d) would in theory allow upgrades required by state and federal
regulations, but only such upgrades required to comply with the ADA, fire codes, or
pollution control regulations. Covered facilities would not be able to make upgrades
required by OSHA or other regulatory bodies, or upgrades that may be required by federal
and state environmental agencies that may not qualify as “pollution control regulations,”
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which is an undefined term. Further, and in any case, voluntary upgrades to enhance
environmental protections would be prohibited.

Also, although the WPOQ provides for a waiver or variance in the limited circumstances listed,
it provides no guidelines for how such a waiver or variance would be processed, who would
consider it, or what the standards are for granting it. If the standard zoning ordinance
variance requirements apply, it would be almost impossible to obtain such a variance,
because the variance test is extremely stringent, requiring "practical loss of ail beneficial
use of the land." Lewis v. Town of Rockport, 2005 ME 44, § 14. The language therefore
leaves uncertain under what circumstances a waiver or variance would be available.

Third, there was some discussion at the Planning Board's July 23 hearing of the possibility of
recommending that the Council adopt the WPO as written so that it would not need to be
sent to the voters, and then amending it to “fix” it. There are several problems with this
idea:

1. Adopting the WPO as written would violate the state law that prevents adoption of
zoning ordinances that are inconsistent with the Comprehensive Plan. 30-A M.R.S.

§ 4352(2). I explained in my July 18 letter to you why the WPO is inconsistent with
the South Portland Comprehensive Plan, and even the proponents admitted at the
Planning Board’s July 23 hearing that the WPO Is inconsistent with the
Comprehensive Plan. The Council cannot adopt an ordinance it knows to violate
state law, and it would not solve that problem to say that the Council is adopting it in
order to “fix" it.

2. Adopting the WPO as written would violate other state and federal laws, as discussed
in my July 18 letter to you.

3. Adopting the WPO as written and then amending it likely would violate the
petitioners’ rights under the South Portland Charter, even if, as Corporation Counsel
stated, such Council action is not expressly forbidden by the Charter, Charter
Section 1108 requires the Council to send the WPO to the voters unless the Council
adopts it without change. Charter Section 1113 prohibits the Council from amending
any ordinance proposed by petition and adopted by vote of the people, “unless such
ordinance shall otherwise expressly provide.” Because adopting and then amending
the WPO would circumvent Charter sections 1108 and 1113, allowing the Council to
prevent an ordinance proposed by petition from ever reaching the voters and thus
becoming un-amendable under Section 1113 if approved by the voters, it is likely
that a court would rule against the City and require the original WPO to be sent to
the voters. Such a lawsuit, based on deprivation of federal constitutional rights,
could result in the City being required to pay the plaintiffs’ attorneys fees.

4. There would be some unknown period of time during which the WPO would be
effective and thus would have the adverse consequences discussed in my July 18
letter to you.

5. There is no way to know whether an acceptable “fix” to the WPO could be achieved.
As pointed out in my July 18 letter to you, the WPO is fundamentally flawed, and it is
unlikely it can be fixed,
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For these reasons, we again request that the Planning Board (1) recommend that the South
Portland City Council not adopt the WPO, and (2) adopt a resolution urging the voters of
South Portland to vote against the WPO.

Thank you for your consideration of this additional letter. I look forward to discussing these
issues with you at the hearing on August 13, 2013. Please let me know if you have
questions or need additional information.

Sincerely,

ity

Matthew D. Manahan

ce: City Council members
James Gailey
Tex Haeuser
Patricia Doucette
Sally Daggett, Esq.
Larry Wilson, PPLC
Ken Cannell, C.N. Brown
Dana Fraktman, Global
Jamie Py, MEMA
Burt Russell, Sprague Energy
Roger Hale, Turners Island
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